SERVED: July 14, 1995
NTSB Order No. EA-4377

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 5th day of July, 1995

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-13220
V.

WEBSTER B. TCODD

Respondent .

N N N N N N N N N N N N N N

ORDER DENYI NG RECONSI DERATI ON

Respondent petitions for reconsideration of NTSB Order No.
EA- 4320, served February 10, 1995. |In that decision, we affirned
findings that respondent had violated 14 C F. R 88 91.119(c) and
91.13(a), in low flights over hunters and their truck on or near
his ranch on Cctober 25 and 26, 1992.' W deny the petition.

Just as he advanced on appeal, respondent again argues that
an illegal search nmust have been conducted by Bureau of Land
Managenent (BLM Agent Johnstone, who originally investigated the
hunters' conplaints of low flight and harassnent.? Specifically,

"W granted respondent's appeal with respect to a third
al | eged incident.

M. Johnstone testified as foll ows:
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he asserts that the |aw judge erred by refusing to all ow
testinmony to determ ne whether M. Johnstone entered respondent's
hangar uninvited in an attenpt to ascertain the identification
nunber of respondent's aircraft, and that, in turn, we erred by
categorizing the matter as inappropriate for Board revi ew
Further, he argues that without the information M. Johnstone

gat hered on what nust have been an illegal search, the

Adm ni strator woul d not have been able to |ink respondent to the
i ncidents of October 25 and 26.

We remai n unconvinced that an inquiry into M. Johnstone's
actions is either necessary or relevant for the foll ow ng
reasons. Respondent was identified by the eyew tnesses, and the
| aw j udge thoroughly evaluated their testimony.® The |aw judge
(..continued)

It was brought to ny attention fromthe area manager of

the Judith Resource Area, which is within that, the

area of the PN Ranch. That they had received a

conplaint [fron] hunters that had encountered | ow

flying aircraft and all egedly were bei ng harassed by

the aircraft. And also that public Iand, the BLM I and

had been posted as private |and by the painting of

fl uorescent paint.

(Transcript (Tr.) at 218.)

When asked by FAA counsel if the conplaints identified M.
Todd as the alleged violator, M. Johnstone replied, "Yes." |d.

Wiile two of the witnesses, in their witten statenents,
identified the aircraft as N5DT, rather than N3DT (the actual
nunber of respondent's aircraft), the aircraft identification
nunber was not critical to proving the allegations of the Cctober
25 and 26 incidents. At least two wtnesses identified
respondent by nane, and described the aircraft as a single
engi ne, high wng aircraft with tricycle landing gear. (Tr. at
30, 81, 137.) In addition, they registered conplaints on Cctober
27 at the BLMVisitor's Center that respondent had operated an
aircraft at low altitude over themand their vehicle while they
were hunting on BLMIland. (Tr. at 38-39, 147-48; M. Johnstone's
I nci dent Report at 2; see also supra, n. 2.) M. Johnstone
testified that, on Novenber 4, 1992, he interviewed respondent on
the county road near PN Ranch. Respondent told himthat "he may
have scared sone hunters while he was flying | ooking for cows."
(Tr. at 219.)

The hunters identified respondent both by nanme and as the
owner of PN Ranch, and respondent confirmed to the hunters and
M. Johnstone that he operated his aircraft near the hunters on
t hose dates. The Administrator did not need M. Johnstone's
assistance in verifying the aircraft identification nunber, which
was not integral to proving the allegations in this case.
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noted that Doug Tacia, Reed Tacia, and Stan G ovdahl spoke to
respondent on Cct. 23 for perm ssion to hunt on the ranch, since
t hey had been granted that permi ssion in the past. Respondent
denied their request, and the witnesses replied that they would
hunt on BLMIland. (Initial Decision at 346-47.) Regarding the
events of QOctober 25, the |law judge classified the w tnesses

testinmony as "consistent and probative and believable."

(Initial

Decision at 348.) Discussing the incident of OCctober 26, the | aw

j udge st at ed:

M. Doug Tacia testified he saw the aircraft and again

described it. And | have already gone through the

description as obvious that they are all describing the
sane aircraft. And in ny viewit is established on the

testinmony of all the w tnesses, including the

Respondent, that it is the Respondent's aircraft we are

dealing with [on] Cctober 25 and 26. And, in fact

, on

the testinony of the Respondent, there is no deni al
that, in fact, he was operating the aircraft on those

two days in question. He admts he was doing that

) In

his testinony he was | ooking for cattle, but he was
flying around and he admts that he saw sone people and

a truck. So there is no question that he was flyi
his aircraft on that date.

(Initial Decision at 348-49.)

ng

The law judge relied primarily on the eyew tness testinony,
whi ch he found credible, to determne the events of October 25
and 26. At the close of the Admnistrator's case-in-chief, he
deni ed respondent's notion to dismss, finding that a prima facie
case had been presented. The |aw judge apparently viewed
respondent's testinony as further bolstering his conclusion that
respondent carelessly operated an aircraft in low flight over
persons and property on October 25 and 26, and it was perfectly
perm ssible for himto utilize that information to reach his
decision.* He nmade express credibility determnations and found
that a preponderance of the reliable, probative, and substanti al

“The hearing is an opportunity for a full and true
di scl osure of the facts, as they relate to the Adm ni st

rator's

charges. The |law judge nerely took into account respondent's

adm ssion, under oath, that he had operated his aircraf
vicinity of the hunters on both days, had seen the hunt

t in the
ers and

their vehicle, and had yelled out the window of his aircraft at
one of the hunters, who respondent presumed had heard him (Tr.
at 264-80.) In addition, respondent stated, with regard to his

confrontation with the hunters |later on October 26, "I

came upon

the party of hunters that has been previously testified to, and |
woul dn't dispute anything that was said previously.” (Tr. at

282.)
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evi dence supports the allegations of the Administrator.?

Respondent al so argues that the exclusionary rule shoul d
apply to the fruits of M. Johnstone's alleged illegal search.
As we stated supra, n. 3, the aircraft identification nunber was
not necessary for purposes of identifying respondent or proving

the Adm nistrator's allegations. In any event, while the
exclusionary rule may be applied in certain civil proceedings,
the "likely social benefits of excluding unlawfully seized

evi dence [are wei ghed] against the likely costs.” |INS v. Lopez-

Mendoza, 468 U.S. 1032, 1041 (1984), citing U S. v. Janis, 428
U S. 433, 446 (1976). To performthis evaluation, the officer's
primary objective in conducting the search nust be determ ned.
Here, M. Johnstone's objective, as a BLM enpl oyee, was not to
performinvestigative work for the FAA, but was, rather, to
determ ne whether the incident warranted issuing a violation
notice to respondent for interfering wwth [ awful use of BLM | and.
The mai n purpose of the exclusionary rule is to deter future
unl awful police conduct. Lopez-Mendoza at 3484, citing Janis at
446; U.S. v. Calandra, 414 U. S. 338, 347 (1974). 1In the instant
case, the exclusion froman FAA enforcenent proceedi ng of

i nformati on gathered by a BLM enpl oyee woul d |ikely have no
effect on future conduct of either BLM or FAA enpl oyees.

Respondent al so argues that his case was severely prejudiced
by the | aw judge's adm ssion into evidence of respondent's
"voluntary statenent” and refusal to consider the manner in which
it was obtained by the government. He also clains that w thout
this docunent, the | aw judge would have had to grant his notion
to dismss. It is undisputed that counsel for the Adm nistrator
recei ved, as part of discovery, a copy of the statenent from
respondent’'s counsel. M. Johnstone testified that he thought he
received the docunent fromthe |ocal sheriff's office. To the
extent that respondent is arguing that his notion to dism ss
shoul d have been granted, as we stated supra, n. 5, respondent
wai ved his right to object to the law judge" s denial of his
nmotion by going forward with his defense. |In addition, any error
that may have been conmtted was harm ess, as the eyew tness
testinony and the testinony of M. Johnstone was consistent with
respondent’'s voluntary statenent regarding the hunters
encounters wth respondent before and after the |lowflight
i ncidents and regardi ng respondent’'s explanation that he was j ust

®Respondent argues that had the | aw judge granted his notion

to dism ss the conplaint, respondent "never would have been
required to testify at the hearing." (Respondent's brief at 11.)

First, respondent waived his right to object to the |aw judge's
denial of his notion to dism ss by going forward with his
defense. See Adm nistrator v. Lindsay, NISB Order No. EA-4095
(1994), aff'd 47 F.3d 1209, 1214 (D.C. Gr. 1995). Second,
respondent was not required to testify, but chose to testify.




| ooking for cattle.

In sum we find respondent's argunents unavailing. Qur
review of the record supports our conclusion, as to the events of
Cctober 25 and 26, that the law judge's credibility findings were
neither arbitrary nor capricious and that reduction in sanction
IS not warranted.

ACCORDI NAY, IT IS ORDERED THAT:
1. The petition is denied; and
2. The 180-day suspension of respondent's airmn

certif%cate will begin 30 days fromthe date of service of this
order.

HALL, Chairman, FRANCI S, Vice Chai rman, and HAMVERSCHM DT, Menber
of the Board, concurred in the above order.

®For purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA, pursuant to FAR section 61.19(f).



